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Court of Appeals of the District of Columbia 


No. 2867. 

Robert Armour et al., Appellant-, 

vs. 

Cyrus F. Floor et al. 


° Supreme Court of the District of Columbia. 

At Law. No. 67879. 

Cyrus F. Floor George D. Gayer, John C. Leatherman Joshua 

St'vTe n of r FlSk L r t0n G T°'T Ckle (T J ading under the Name and 
Plaintiffs °°k' GaVer ’ Leathernlan > Summers, Grossnickle & Co.), 

rp TT VS. 

lH R FTf Realt I Company (a Corporation) ; W. W. Poultney 
Robert Armour F. A. Swartwout, S.'S. Yoder, B. C Getsineer’ 
and Charles D. Eldridge, Defendants. ' etsinger ’ 

United States of America, 

District of Columbia, ss: 

CohimhirTrTh^pft’ th #U n , the Supreme Court of the District of 

Snafter rnemio^E I f 1 *”’ ln District > at th ® times 
nereinaiter mentioned, the following papers were filed and Droeeed- 

mgs had, in the above-entitled cause, to wit: ^ 

1 Declaration, See, 

Filed March 29, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57879. 

Cyrus F. Flook, George D. Gaver, John C. Leatherman Joshua 
C - Upt» n Grossnickle (Trading under the Name and 
Plaintiffs^ °° k ’ Gaver ’ Leat lerman > Summers, Grossnickle & Co.), 

VS. 

United Realty Company (a Corporation) ; W. W Poultney 
Robert Armour, F. A. Swartwout S S YrvW n n n * ™ BY ’ 
and Charles D. Eldridge, Sendante. ’ B ‘ Getsinger - 

TvP^ri Count. The plaintiffs, Cyrus F. Flook, George D. Gaver 
John C Leatherman, Joshua Summers and C. Upton Grossnickle! 

1—2867a 
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ROBERT ARMOUR ET AL. VS. CYRUS F. FLOOK ET AL. 


trading under the name and styleof Flook, Gaver, Leather man, Sum¬ 
mers, Grossnickle & Co., sue the defendants, the United Realty Com¬ 
pany, a corporation, W. W. Poultney, Robert Armour, F. A. Swart- 
bout, S. S. Yoder, B. C. Gitsinger, and Charles D. Eldridge, for that; 
heretofore; to wit: on the first day of December, A. D. 1914, by their 
promissory note now overdue, promised to pay to the plaintiffs, the 
sum of Five thousand ($5,000.00) Dollars, thirty (30) days after 
date, but did not pay the same according to the particulars of de¬ 
mand hereto annexed. 

And the plaintiffs claim the sum of Five thousand ($5,000.00) 
Dollars, with interest thereon from the first day of January, A. D. 

1915, besides the costs of this suit. 

2 Second Count. The said plaintiffs sue the said defendants 

for money lent by the plaintiffs to the defendants; for money 
paid by the plaintiffs for the defendants at their request ; for money 
received by the defendants for the use of the plaintiffs; and for 
money found to be due from the defendants to the plaintiffs on ac¬ 
counts stated between them. 

And the plaintiffs claim the sum of Five thousand ($5,000.09) 
Dollars with interest from the first day of January, A. D. 1915, ac¬ 
cording to the particulars of demand hereto annexed and made part 

hereof, besides the costs of this suit. 

BRAINARD H. WARNER, Jr., 

A. COULTER WELLS, 

A ttomeys for Plaintiffs. 

Particulars of Demand. 

$5,000.00. Myersville, Md., Dec. 1, 1914. 

Thirty days after date, The United Realty Co., a body corporate, 
and we jointly and severally promise to pay to the order of Flook, 
Gaver, Leatherman, Summers, Grossnickle & Co., Bankers, Five 
thousand and xx/100 Dollars, for value received, negotiable and 
payable at the Banking House of Flook, Gaver, Leatherman, Sum¬ 
mers, Grossnickle & Co., Myersville, Md. 

By G. W. RISTON, President. 

By ROBERT ARMOUR, Treasurer. 

[Seal of the United Realty Company.] 
q W. W. POULTNEY. 

ROBERT ARMOUR. 

F. A. SWARTWOUT. 

S. S. YODER. 

B. C. GITSINGER. 

CHAS. D. ELDRIDGE. 

Attest * 

FUANK S. SANFORD, Secretary. 


No. 8278. 

Due Jan. 1/15. 

(On back:) 10 10 i Internal Revenue Stamps. 





ROBERT ARMOUR ET AL. VS. CYRUS F. FLOOR ET AL. 


Affidavit. 

District of Columbia, ss: 

thit F am" dFp I {; ( Warner / Jr V first duly sworn depose and say: 

i Jy f ^! ie ce . rtail1 promissory note made by the said defendants 

hereto^miexcxl^liat ^ ntiffs ’ acc °rding to the particulars of demand 
ante to nil ^ demand has been made of all the said defend- 
p y the said sum, but they nor any of them have nniH 

(WOMOoPlfin* tl,e T f; m A d that the ful1 sum of five t oFsi 
(^oUOO.OO) Dollars is due and owing by each of the said defends 

with interest thereon from the fast day of January A D gif.x' 

elusive of all set-offs and just grounds of defense y 5 ’ 

BRAINARD H. WARNER, Jr 

4 A. ^xT915 ed Mld SW ° m 10 before me this 27th da y of March, 

^ 8EAL ] WM. L. BROWNING, 

Notary Public, D. C. 

Pleas of Defendant Robert Armour. 

Filed April 24,1915. 

******* 

Now comes the defendant, Robert Armour bv his attorn™. 

“ d -- ■« & 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant Armour. . 

Motion for Judgment Against Defendant Robert Armour. 

Filed April 29, 1915. 

******* 

now the plaintiffs herein bv their Attorn pvq 0 „j tt 

fis, ,r ' y*. SS 

his rfs^fiM 0 |.fl ef ® ndan ^ Arm <>ur, notwithstanding 

5 tk^*i? “ K j"]’ a ?d for grounds therefor say: 8 

rhat the said defendant has failed to file an affidavit of 

by *. "■"*»'— 

»^ e h wKI nee ’ 

Attorneys for Plaintiffs. 
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ROBERT ARMOUR ET AL. VS. CYRUS F. FLOOK ET AJL. 


To Messrs. Brandenburg & Brandenburg, Attorneys for defendant, 
Robert Armour, Fendall Building, Washington, D. C.: 

Take notice that the foregoing will be for hearing on the first day 


of May, 1915. 


BRAINARD H. WARNER, Jr., 
A. COULTER WELLS, 

Attorneys for Plaintiffs. 


Notice of Hearing on Motion. 

Filed June 2, 1915. 

* * * * * * * 

Brandenburg & Brandenburg, Lsqs., Attorneys for the defendant, 
Robert Armour, Fendall Building, W ashington, D. C. 

Gentlemen : Take notice that the motion filed in this 
6 cause will be for hearing on the oth day of June, 1915. 

B. H. WARNER, Jr., 

A. COULTER WELLS, 

Attorneys for Plaintiffs. 


Supreme Court of the District of Columbia. 

Friday, June 11th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Upon consideration of the motion of plaintiffs filed herein for 
judgment, it is ordered that said motion be and the same is hereby 
overruled. Further upon motion leave is hereby granted plaintiffs 
to file a substitute affidavit of merit within five days hereof. 

Amended Affidavit of Merit Filed u Nnnc Pro Tuner 

Filed June 16, 1915. 

******* 

District of Columbia, ss: 

I, Brainard H. Warner, Jr., being first duly sworn depose and say: 
that I am the Attorney for the plaintiffs named herein, Cyrus F. 

Flook. George D. Gaver. John C. Leatherman, Joshua Sum- 
7 mers, C. Upton Grossnickle, trading under the name and style 

of—Flook, Gaver, Leatherman, Summers, Grossnickle & Co., 
and that I have personal knowledge of the facts hereinafter set forth; 
that the said defendants named herein, The United Realty Com¬ 
pany, a corporation, W. W. Poultney, Robert Armour, F. A. Swart- 
bout, S. S. Yoder, B. C. Getsinger, and Charles D. Eldridge, are 
justly indebted to the said plaintiffs, in the full sum of Five ($5,- 
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BOBERT ARMOUR ET AL. VS. CYRUS F. FLOOR ET AL. 

000.00) thousand Dollars, with interest from the 1st day of Janu- 
ary, 1915, as is evidenced by one certain promissory note, made, 
signed, executed and delivered by the said defendants, dated Myers- 
ville, Maryland, December 1st, 1914, and reading as follows: 

$5,000.00. Myersville, Md., December 1st, 1914. 

Thirty days after date, The United Realty Co., a body corporate, 
and we jointly and severally promise to pay to the order of Flook, 
Uaver, Leatherman, Summers, Grossnickle & Co., Bankers, Five 
thousand ($5,000.00) Dollars, for value received, negotiable and 
payable at the Banking House of Flook, Gaver, Leatherman, Sum¬ 
mers, Grossnickle & Co., Myersville, Md.” 

(Signed) By G. W. RISTON, President. 

“ “ ROBERT ARMOUR, Treasurer. 

[Corporate Seal.] 

“ “ W. W. POULTNEY. 

“ “ ROBERT ARMOUR. 

“ “ F. A. SWARTWOUT. 

“ “ S. S. YODER. 

“ “ B. C. GETSINGER. 

“ “ CHARLES D. ELDRIDGE. 

Attest * 

FRANK S. SANFORD, Secretary. 

No. 8272. 

Due Jan. 1/15. 


That said promissory note was delivered by the said defendants 
to the said plaintiffs, prior to maturity, and that upon maturity of 
the said note demand was made by the said plaintiffs, of each and all 
of the said defendants to pay the same, but that the said note 
nor any part of the same was not paid. And affiant further 
says that the said note was not paid and that same is now past 
due, and no part thereof has been paid. 

And there is now justly due and owing to plaintiffs by said defend¬ 
ants jointly and severally, the said sum of Five thousand ($5,000.00) 
Dollars, with interest thereon from the first day of January, A. D. 
1915, exclusive of all set-offs and just grounds of defense. 

BRAINARD H. WARNER, Jr., 

Attorney for Plaintiffs. 

Subscribed and sworn to before me this 15th day of June, A. D. 
1915. 

[seal.] DORA V. SUMMERS, 

Notary Public, D. C. 
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ROBERT ARMOUR ET AL. VS. CYRUS F. FLOOK ET AL. 


Motion for Judgment Against Defendant Robert Armour . 

Filed June 16, 1915. 

* * * * * * * 

Come now the plaintiffs herein, by their Attorneys, Brainard H. 
Warner, Jr., and A. Coulter Wells, and move the Court for judgment 
forthwith against the defendant, Robert Armour, notwithstanding 
his pleas filed herein, and for grounds therefor say: 

That the said defendant has failed to file an affidavit of defense to 
meet the affidavit of merit filed “nunc pro tunc” herein, as 
9 required by the rules of this Court. 

BRAINARD H. WARNER, Jr., 

A. COULTER WELLS, 

Attorneys for Plaintiffs. 

To Messrs. Brandenburg & Brandenburg, Attorneys for Defendant, 
Robert Armour, Fendall Building: 

Take notice that the foregoing will be for hearing on the 18th day 
of June, 1915. 

BRAINARD H. WARNER, Jr., 

A. COULTER WELLS, 

Attorneys for Plaintiffs. 


Supreme Court of the District of Columbia. 

Wednesday, June 23rd, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

* * * * * * * 

Upon consideration of the motion filed herein June 16", 1915, for 
judgment against the defendant Robert Armour, it is ordered that 
said motion be, and the same is hereby overruled, without prejudice. 

10 Motion for Judgment Against Defendant Robert Armour. 

Filed July 1, 1915. 

******* 

Come now the plaintiffs herein, by their Attorneys, Brainard H. 
Warner, Jr., and A. Coulter Wells, and move the Court for judg¬ 
ment forthwith against the defendant, Robert Armour, notwith¬ 
standing his pleas filed herein, and for grounds therefor say: 

That the said defendant has failed to file an affidavit of defense to 
meet the amended affidavit of merit filed herein, as required by the 
rules of this Court. 

BRAINARD H. WARNER, Jr., 

A. COULTER WELLS, 

Attorneys for Plaintiffs. 
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Supreme Court of the District of Columbia. 


c „. , Tuesday, July 6. 1916 

presiding. r6SUmed pursuant to adjournment, Mr. Justice Stafford 

by^ir Pl “ey^ h * W now 

a^inst defendants The Unite?Realty CompanySdTs V®7® 

S2T *5t S and Y S: 

April; 1915, and defendK ^alty Company on the 2d day of 
of defense, it is consider^ thaTthe moH d ^u g to . file an affidav it 

JdSzii r;r 

Armour herein the sum of FSVo Yoder and Robert 

©Ti, M) **“> 

payable bv said defendants to iy15, bein ? the money 

sssi: anas 

Th “ SST J?SHiSy&JiS »Of" 

12 peal to the Court of Anneal* of ? otes 811 a P- 

» s* "«?j sr-%w£2 

M emoranduvn. 

July 20, 1915. Appeal bond approved and filed. 

Assignment of Errors. 

Piled August 19, 1915. 

1. In holding *0 .Mavi, plmW-S S'd. y ot 














8 


ROBERT ARMOUR ET AL. VS. CYRUS F. FLOOK ET AL. 


June, 1915, sufficient under rule 73 of the Supreme Court of the Disr 
trict of Columbia, to entitle plaintiff- to judgment. 

2. In granting plaintiffs’ motion for judgment because the de¬ 
fendant’s pleas were not supported by an affidavit of defense. 

3. In holding that the pleas to the original declaration should be 
supported by an affidavit of defense. 

4. In granting plaintiffs’ motion for judgment before the ex¬ 

piration of any time fixed by the rules or by order of Court 

13 to file an affidavit of defense. 

5. In entering judgment upon the second affidavit of merit 
filed by the plaintiff- subsequent to the filing of the defendant’s pleas, 
without any order striking said pleas from the record or requiring 
the defendant to plead over. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

Designation of Record. 

Filed August 19, 1915. 

♦ * * * * * * 

The Clerk of the Court will please prepare a transcript of the rec¬ 
ord in the above entitled case, for the Court of Appeals and include 
therein the following: 

1. Declaration, affidavit and bill of particulars. 

2. Pleas of defendant, Armour. 

3. Motion for judgment against Armour, and notice. 

4. Notice of hearing on motion against Armour, filed June 2, 
1915. 

5. Order overruling motion for judgment with leave to plaintiff- 
to file substitute affidavit. 

6. Amended affidavit of merit. 

7. Motion for judgment and notice, filed June 16, 1915. 

8. Order overruling motion for judgment against Armour. 

9. Motion for judgment against Armour and notice. 

14 10. Minute entry of judgment for plaintiff against 
Armour. 

11. Appeal in open Court and order of Court fixing penalty of 
bond. 

12. Approval and filing of bond. 

13. Assignment of errors. 

14. This designation. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 14, 




ROBERT ARMOUR ET AL. VS. CYRUS F. FLOOK ET AL. 




both inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein tiled, a copy of which is made 
part of this transcript, in cause No. 57879 at La£f wherein CyrusF 
Flook, et al are Plaintiffs and The United Reklty Company fa 

’saTd ?ott dante ’ 88 the SameremainS U I Wn the fil *an C d 
In testimony whereof, I hereunto subscribe my name and affix the 

Shlay’of AuSsrSlS 01 ^ ° f Washin g ton - ln this 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, Aas’t Clerk. 

cover: District of Columbia Supreme Court. No 
2867. Robert Armour et al., appellant-, vs. Cyrus F. Flook et «1 
Court of Appeals, District of Columbia. Filed Aug 30 1915 
Henry W. Hodges, clerk. g ’ - 
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IN THE 


Court of Appeals, District of UlumlHa 


Robert Armour, Appellant , 
z f s. 

Cyrus F. Floor, George D. Gaver, 
and John C. Leatherman, ct al. 


V No. 2867 


BRIEF FOR APPELLANT 


STATEMENT 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, entered against the appellant, 
Robert Armour, for want of an affidavit of defense. 

According to the substituted affidavit of merit filed on 
December 1, 1914, the United Realty Company and various 
individuals, including the appellant, are purported to have 
executed a note in the sum of $5000 to the order of the ap¬ 
pellees, payable thirty days after date. Upon non-payment 
after its maturity suit was brought against the makers, 
the affidavit of merit attached to the declaration being exe¬ 
cuted by one of the attorneys for the appellees. Within the 
time fixed by the rules of the Trial Court, the usual pleas 
were filed by the appellant. Appellee thereupon moved for 
judgment against the appellant under the 73d Rule for 
failure to accompany the pleas with an affidavit of de- 
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fense. After a hearing the Court, deeming the affidavit 
of merit insufficient, overruled the same with leave to 
appellees, the plaintiffs’ below, to “file a substitute affidavit 
of merit.” 

On June 16, 1915, a new affidavit was filed by appellees 
and on the same day a motion for judgment was filed 
against the appellant upon the same ground as in the origi¬ 
nal motion. This motion was overruled on June 23, 1915. 
On July 1, 1915, the third motion based upon the same 
grounds as the preceding was filed. Hearing was had and 
on July 6th judgment was entered against the appellant 
for want of an affidavit of defense, though pleas to the 
original declaration were duly filed of record and no order 
or rule had been issued requiring the appellant to plead 
over or to file an affidavit to meet that which was filed by 
the appellee subsequent to the defective affidavit annexed to 
the declaration originally filed. 

from the judgment so entered, this appeal has been 
prosecuted. 


ASSIGNMENT OF ERRORS 

The Trial Court erred in the following respects: 

1. In holding the affidavit of plaintiff, filed on the 16th 
day of June, 1915, sufficient under rule 73 of the 
Supreme Court of the District of Columbia, to entitle 
plaintiff to judgment. 

2. In granting plaintiffs’ motion for judgment because 
the defendant’s pleas were not supported by an affidavit of 
defense. 

3. In holding that the pleas to the original declaration 
should be supported by an affidavit of defense. 

4. In granting plaintiffs’ motion for judgment before 
the expiration of any time fixed by the rules or by order of 
Court to file an affidavit of defense. 
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5. In entering judgment upon the second affidavit of 
merit filed by the plaintiff subsequent to the filjng of the 
defendant's pleas, without any order striking said pleas 
I rom the record or requiring the defendant to plead over. 

ARGUMENT. 

The questions of law presented by this appeal are as 
follows: 

(tf) Had the Trial Court authority to enter judgment 
against the appellant upon a substitute affidavit of merit, 
where the affidavit attached to the original declaration was 
deemed insufficient, and pleas had been properly filed 
thereto, though unaccompanied by affidavit of defense, in 
the absence of a rule requiring appellant to plead over? 

(b) Had the Court authority to enter judgment against 
the appellant prior to the expiration of the time fixed by 
the rules for pleading to a declaration, in the absence of 
anv rule or order limiting such time? 

(V) Is the substitute affidavit of merit sufficient in law 
to warrant the entry of judgment? 


A 

1 he declaration in this case was accompanied by an affi¬ 
davit of merit, executed by one of the attorneys of the 
appellees, in which various allegations were made (R. p. 3). 
Deeming the same insufficient in law to warrant recovery, 
the appellant filed the usual pleas within the time limited 
by the rules of the Trial Court, unaccompanied by affidavit 
of defense (R. p. 3). Appellee thereupon moved for 
judgment for want of an affidavit of defense (R. p. 3). 
Hearing was had and the Court, agreeing with appellant’s 
contention, denied the motion. 

In this state of the record it will undoubtedly be con¬ 
ceded that appellant would be entitled to a trial by jury 


I 


■ 
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to determine the question of his liability. But upon ap¬ 
plication the Court added the following to the order over¬ 
ruling the motion for judgment: 

“Further upon motion leave is hereby granted 
plaintiffs to file a substitute affidavit of merit within 
five days hereof/’ (R. p. 4.) 

The order did not give leave to file a new declaration 
with affidavit nor did it provide that the new affidavit 
should be filed nunc pro tunc , but simply authorized the 
filing of a “substitute affidavit/* 

Appellees thereupon filed a new affidavit. As appellant 
was not required to plead over nor was his pleadings 
stricken from the record, he relied upon his right to a 
jury trial under his pleas already filed in the absence of 
any law or rule of Court which would require him to 
answer with affidavit the “substitute affidavit” of merit, 
filed long after appellant had fully complied with the rules 
of Court. 

Judgment by default could not be had under Rule 57, 
for appellant had appeared and filed his pleas. Because of 
this fact the Court treated Rule 73 as being ample justi¬ 
fication for its action in entering judgment. But in this 
we contend it was in error for that rule merely authorizes 
the entry of a summary judgment where the plaintiff “Shall 
have filed at the time of bringing his action, an affidavit 
* * *, and shall have served the defendant with copies 

of his declaration and of said affidavit,” and the defendant 
fails to support his plea by an affidavit. 

This Court has repeatedly held that the Rules of Court 
have the force of law. Nor has the Trial Court any power 
to extend such rules to cover a case not included within their 
provisions. 




The new affidavit of merit was not filed with the declara¬ 
tion and is not therefore covered by Rule 73. 

Mad appellee requested leave of the Trial Court to file 
a substitute affidavit of merit nunc pro tunc, as of the 
date of filing the original declaration, and the Court had 
granted the same and had also ordered that the existing 
pleas be stricken from the files or that the appellant be 
required to plead over, a different question might arise. 
Out we have no such case at bar. Leave to file nunc pro 
tunc was not requested nor was it granted, although the 
new affidavit was without authority and erroneously en¬ 
dorsed by appellees’ counsel “Amended affidavit of merit 
filed nunc pro tunc' (R. p. 4). Appellees, of course, ac¬ 
quired no greater right by the endorsement than that con¬ 
ferred by the order granted at appellees’ request and that 
gave no right to file it nunc pro tunc. 

Conversely stated, the situation is this: 

After pleas filed and the case made by the pleadings was 
at issue, the appellees, with leave of Court filed a so-called 
substitute affidavit. Without disturbing the pleas already 
filed and the issue thereby raised, and without an order 
requiring the appellant to answer the so-called substitute 
affidavit, judgment was rendered. This we submit was 
not merely erroneous, but wholly beyond the power of the 
Court and the judgment itself is void. Under what law or 
rule of court was the appellant required to plead a second 
time, under what law or rule was he required to file an 
affidavit in answer to the so-called substituted affidavit, and 
what rule or order fixed or limited the time within which 
he should do so? Absolutely none. It follows the ap¬ 
pellant was not in default. The case was at issue. The 
subsequent proceedings never disturbed that situation. 

The whole difficulty arises over the failure of appellees 
to request and secure a proper order of Court. In conse¬ 
quence the order is clearly insufficient under the circum- 








stances to justify the entry of judgment, for the affidavit 
upon which the judgment was entered was not filed with 
the declaration. On the contrary, the record shows the 
declaration and original affidavit was filed on March 29, 
1915 (R. p. 1), pleas filed on April 24, 1915 (R. p. 3), 
motion for judgment overruled on June 2, 1915 (R. p. 4), 
and substituted affidavit filed June 16, 1915 (R. p. 4). The 
substituted affidavit filed after the record was complete 
could have no retroactive effect in the absence of some rule 
or order of court making it such. If this were not true 
and appellant is required to file new pleas and accompany 
them with an affidavit of defense, should he deem the affi¬ 
davit of merits otherwise sufficient, we would have the 
anomalous situation of two sets of pleas to the same declara¬ 
tion. This we submit the Rules never contemplated. 

At the hearing of the third motion for judgment the 
Trial Court sought to aid appellees by having the minutes 
show that appellant declined to file an affidavit (R. p. 7). 
Appellant having confidence in his position that the Court 
had no authority to enter judgment but that under the 
existing state of the record he was entitled to a jury trial 
on the issues to determine the question of his liability, very 
naturally he hesitated to accede to the Court’s suggestion. 

As the substituted affidavit had no retroactive force or 
effect, we submit the Court erred in entering judgment. 

B 

Treating merely for the purpose of argument, the “sub¬ 
stitute affidavit” as requiring the appellant to plead over 
and to meet it with an affidavit of defense, we submit that 
the Trial Court entered judgment prior to the expiration 
of the time within which appellant had the right to plead 
over, with affidavit, if deemed necessary. 
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The “substitute affidavit” was filed June 16, 1915 (R. 
P* ^). The same day a motion for judgment against ap¬ 
pellant for want of affidavit, was filed (R. p. 6), but over¬ 
ruled June 23, 1915 (R. p. 6). On July 1, 1915, the 
motion was renewed and on July 6, 1915, judgment was 
entered (R. p. 7), which was the sixteenth day exclusive 

of Sundays and legal holidays after the substitute affidavit 
was filed. 

Lnder Section 1536 of the Code, the defendant in a 
common law action has twenty days, exclusive of Sundays 
and legal holidays, within which to plead. In the absence 
of some rule or law* limiting the time for pleading over or 
for filing an affidavit of defense where it becomes necessary, 
we submit that the twenty days fixed for the original pleas 
is the time w ithin which the same may be filed. The Trial 
Court perhaps had the power to fix the time for filing the 
substitute affidavit” as it did in its order and possibly to 
limit the time for appellant to plead over, but this it failed 
to do. In the absence therefore of any rule or statute, 
appellant had twenty days within which to file his pleas 
and affidavit. As judgment was entered on the sixteenth 
day after the filing of the “substitute affidavit,” the judg¬ 
ment is wholly void. 

C 

Appellant contends that the “substitute affidavit” is not 
sufficient to warrant the entry of judgment. 

In the first place, the affidavit which is executed by one 
of the counsel and not by one of the holders or payees of 
the note, contains no allegation that the several signatures 
to the note are the signatures of the persons named as 
defendants. It alleges that the defendants executed it 
without alleging that the signature of the appellant, Robert 
Armour, was made by him. So far as the allegations of 
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the affidavit are concerned, the signature of appellant may 
have been made by one of the other defendants. In fact, 
the allegations of the affidavit would be fully met by simply 
showing that all of the signatures were signed by two of 
the defendants. The affidavit would therefore be true 
although judgment could not have been entered against 
appellant without showing that he had signed or authorized 
some one else to sign his name for him. 

In the next place, the affidavit does not allege that the 
person making it knew the signatures of any one of the 
defendants. He does not allege that the several signatures 
were made by the several defendants respectively. He 
does not allege that all of the defendants against whom 
judgment was rendered, and particularly he does not allege 
that Robert Armour against whom judgment was entered, 
signed the note. So far as the affidavit is concerned, it 
may have been signed by Poultney, Yoder or any one else. 
Necessarily, if signed by some one else, appellant would 
not be liable, unless, of course, it be shown that it was by 
his authority. 

In view’ of the foregoing, we submit that the judgment 
of the Trial Court is wffiolly void and should be reversed. 

Respectfully submitted 

EDWIN C. BRANDENBURG 
CLARENCE A. BRANDENBURG 
F. WALTER BRANDENBURG 

Attorneys for Appellant 
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No. 2867. 


ROBERT ARMOUR, Appellant,* 
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CYRUS F. FLOOR, GEORGE D. GAVER, and JOHN C. 

LEATHERMAN ET AL. 


BRIEF FOR APPELLEES. 


Statement. 

The appellant herein, Robert Armour, has appealed from 
a judgment entered against him in the Supreme Court of 
the District of Columbia. 

On March 29, 1915, the appellees herein filed suit against 
the appellant and the other defendants named in the declara¬ 
tion, as shown in the transcript of record, alleging that the 
appellant, together with the other defendants, by their joint 
and several promissory note, promised to pay to the plain¬ 
tiffs five thousand dollars ($5,000). The declaration was 
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prepared in two counts. The first specially on the note and 
the second on the money counts, both of which were sup¬ 
ported by the particulars of demand, which sets forth the 
promissory note and which declaration was supported by an 
affidavit of merit, as prescribed by Rule 73 of the Rules of 
the Supreme Court of the District of Columbia. 

On March 31, 1915, the appellant herein, Robert Armour, 
was duly served with a summons and a copy of the declara¬ 
tion, particulars of demand, and affidavit of merit. 

On April 24, 1915, the appellant herein filed two pleas, 
as shown by the record, but did not file an affidavit of de¬ 
fense in connection therewith. 

On April 29, 1915, the appellant having failed to file with 
his pleas an affidavit of defense setting up a good defense, a 
motion for judgment (notwithstanding his said pleas) was 
filed in accordance with Rule 33, paragraph 5, of the said 
Rules of the Supreme Court of the District of Columbia. 

That thereafter said motion was set for hearing on the 1st 
day of May, 1915, and by consent of counsel the same was 
continued subject to further notice. Such notice was served 
on June 2, 1915, as will appear by reference to the transcript 
of record, and the motion was heard by the court on June 11, 
1915, by Mr. Justice Stafford. After hearing said motion 
the court ruled that, in order to meet certain technical allega¬ 
tions raised by counsel for appellant, appellees should be 
granted leave to file a substituted affidavit of merit within 
five (5) days. On June 16, 1915, said amended or sub¬ 
stituted affidavit was filed and a motion similar to the one 
filed on April 29, 1915, was also filed and served on counsel 
for appellant, together with a copy of the said amended or 
substituted affidavit of merit, and the said motion set for 
hearing as required by the R\iles of the Supreme Court. 

Upon the hearing of such motion on June 23, 1915, Mr. 
Justice Stafford ruled that the appellant should have had the 
full ten days in which to answer the amended affidavit as 
prescribed in paragraph one (1), Rule 29, of the Supreme 
Court Rules, and thereupon denied the motion without 










prejudice, the same to be renewed at the expiration of ten 
(10) days. 

On July 1, 1915, the said ten (10) days having expired 
after the filing of the said amended or substituted affidavit 
of merit, the motion was renewed and the same set for hear¬ 
ing on the 6th day of July, 1915. On said date, after hear¬ 
ing had upon the said motion, and after hearing counsel for 
both sides, and after the court had been advised by counsel 
for appellant that he did not care to file an affidavit of de¬ 
fense, the court forthwith gave judgment against the said 

appellant for the amount set forth in the appellees’ declara¬ 
tion. 


ARGUMENT. 

The appellant has based his appeal on five (5) assignments 
of error as follows: 

1. Tn holding the affidavit of plaintiff, filed on the 
16th day of June, 1915, sufficient under Rule 73 of 
the Supreme Court, of the District of Columbia, to en- 
title plaintiff to judgment 

2. In granting plaintiff’s motion for judgment be- 
rause the defendant’s pleas were not supported by an 
affidavit of defense. 

3. In holding that the pleas to the original declara¬ 
tion should be supported by an affidavit of defense. 

4. In granting plaintiff’s motion for judgment be¬ 
fore the expiration of any time fixed by the rules or 
by order of court to file an affidavit of defense. 

5. In entering judgment upon the second affidavit 
of merit filed by the plaintiff subsequent to the filing 
of the defendant s pleas, without any order striking 
said pleas from the record or requiring the defendant 
to plead over. 

_ W 

In making their argument counsel for appellant have 
seen fit to divide the same into three (3) parts, entitled "A, 
B, C, but the appellees herein will present their argument 
under one general head, as the several arguments practically 
constitute one question. 






“Section 399 of chapter 8 of the Code of I jaw for the Dis¬ 
trict of Columbia/’ reads as follows: 

“In all judicial proceedings the court, justice or 
judge, in which, or before whom, the cause shall be 
pending shall have power upon such terms as shall 
seem best, at any stage of the cause, to allow amend¬ 
ments of writs, pleadings, or other papers in the cause, 
and to allow supplemental or substituted affidavits to 
be filed.” 

Certainly, with such broad powers given to the court it had 
the right to grant plaintiff’s request to file an amended or 
substituted affidavit in more technical language, which would 
meet the approval of the court. 

After sendee of process and the service of the original 
declaration, the particulars of demand and the affidavit of 
merit upon the appellant herein, he proceeded to take prac¬ 
tically his full time, viz., twenty (20) days, before filing his 
pleas. and which he did not support by an affidavit of de¬ 
fense, as required by Rule 73 of the Rules of Court. 

The above section of the Code having clearly given the 
trial court the right to allow any amendments of writs, pleas, 
and other papers in the cause, and to allow supplemental or 
substituted affidavits to be filed, it follows as a matter of law, 
that the allowance of anv such amendment or substituted 

V 

affidavit relates back to the time that the original paper, 
pleading or affidavit was filed. 

Howard vs. Railway Co., 11 App. D. C., 300. 

Texas & Pacific Rv. Co. vs. Cox, 145 U. S., 593, 604. 
District of Columbia vs. Frazer, 21 App. D. C., 154. 

Tn express language it is stated in the above section of the 
Code that the court should have power to permit the filing 
of the substituted affidavit in this case “upon such terms as 
shall seem best” The terms prescribed by the court in this 
case were (1) that said affidavit should be filed within five 
days, and (2) that appellant should have ten days thereafter 
in which to reply thereto. 
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The effect of the language of the Code above emphasized 

is to give the trial court a very wide discretion relative 

to matters of this kind, and we cannot for a moment think 

that there has been an abuse of discretion in this case in 

view of the full opportunity given appellant to present a’ de- 
10 ns©. 

The appellant herein having taken the time prescribed by 
the Code, viz., twenty (20) days, in which to plead, and hav¬ 
ing elected not to file an affidavit of defense, he became 

und, in the matter of the filing of any other papers in 
this cause, by the Code of Law for this District and by the 
Rules of the Supreme Court of the District of Columbia 

We find that Rule 29 of the Rules of the said trial court 
provides as follows: 

> T inUe For ;-- After Plea is filed and served, the 
replication, rejoinder, and so on till issue is joined, 
shall each be filed and served within ten (10) days 
after the filing and service of the next preceding 
pleading; otherwise, on motion and notice thereof the 
cause may be dismissed or judgment taken bv default 

defendant' ^ faihire sha11 ** hy the R laintiff or the 

This time (viz., ten (10) days) was allowed the appel¬ 
lant after the filing and service upon him of the amended 
or substituted affidavit and before the court entered judg¬ 
ment against him. 

An examination of the pleadings as set forth in the record, 
and the original affidavit of merit attached thereto, will, we 
l>elieve, convince the court that only the most technical rul- 
ing against the said pleadings and affidavit would warrant 
the court in holding, as it did, that the said original affidavit 
was not sufficient to entitle the plaintiffs to a judgment. The 
trial court did, however, rule that way in order to meet the 
lengthy and technical argument by counsel for appellant, 
and granted appellees five (5) days in which to file a sab- 
stituted or amended affidavit of merit. 


__ 
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Counsel for appellees respectfully contend that this case 
is clearly such a case as is intended to be covered by Rule 
73 of the Rules of the said Supreme Court of the District 
of Columbia, as the declaration, particulars of demand and 
affidavit of merit, set forth one distinct cause of action which 
could only be defeated, or entitle the defendants named 
therein to a trial by the court or jury, by the filing of pleas 
supported by an affidavit of defense, denying the right of the 
plaintiffs as to the whole of some specified part of his claim, 
and specifically stating also, in precise and distinct terms, the 
ground of his defense, which must be such as would, if true, 
be sufficient to defeat the plaintiffs’ claim in whole or in part. 

Before the trial court finally entered judgment against the 
appellant herein, as will appear by reference to the transcript 
of record, he was given an opportunity to file such an affi¬ 
davit of defense, but declined to do so. 

It is, therefore, respectfully submitted that the appellant, 
Robert Armour, had his day in court and was given every 
I>ossible opportunity to present any defense, if any he had. 
The filing of his pleas gave him no better standing in court 
than the Code and the Rules of the trial court attach to the 
filing of such pleas. He filed his pleas, but did not file an 
affidavit of defense, either to the original, or the amended, 
or substituted affidavit of merit, and it was not necessary that 
such pleas should be stricken from the record or treated in 
any other manner than that which was followed by the court 
below. 

No better illustration could be made of the very technical 
character of the argument advanced by counsel for appellant 
than to refer to section “C” of their brief. Relative to the 
affidavit of merit, counsel urge: 

“It alleges that the defendants executed it without 
alleging that the signature of the appellant, Robert 
Armour, was made by him. So far as the allegations 
of the affidavit are concerned, the signature of appel¬ 
lant may have been made by one of the other de- 






fendants. In fact, the allegations of the affidavit 
would be fully met by simply showing that all of the 
signatures were signed by two of the defendants.” 

This is indeed a very strained construction of the affidavit. 
After reciting that the facts stated were within the personal 
knowledge of the affiant, the affidavit states: 

“That the said defendants named herein, The 
United Realty Company, a corporation; W. W. 
Poultney, Robert Armour, F. A. Swartwout, S. S. 
Yoder, B. C. Getsinger, and Charles D. Eldridge, are 
justly indebted to the said plaintiffs, in the full sum 
of five ($5,000.00) thousand dollars, with interest, from 
the 1st day of January, 1915, as is evidenced by one 
certain promissory note, made, signed, executed, and 
delivered by the said defendants, dated Myersville, 
Maryland, December 1st, 1914, and reading as fol¬ 
lows: 

14 ‘$5,000.00. 

44 ‘Myersville, Md., Dec. 1st, 1914. 

“ ‘Thirty days after date, The United Realty Co., 
a body corporate, and we jointly and severally prom¬ 
ise to pay to the order of Flook, Gaver, Leatherman, 
Summers, Grossnickle & Co., bankers, five thousand 
($5,000.00) dollars, for value received, negotiable 
and payable at the banking house of Flook, Gaver, 
Leatherman, Summers, Grossnickle & Co., Myers¬ 
ville, Md.’ 

“[corporate seal.] 

“(Signed) By G. W. Riston, President. 

44 Robert Armour, Treasurer. 

“ W. W. Poultney. 

“ Robert Armour. 

. 44 F. A. Swartwout. 

44 S. S'. Yoder. 

44 B. C. sGetsinger. 

44 Charles D. Eldridge. 

44 Attest : 

“Frank S. Sanford, Secretary. 

“No. 8272. 

“Due Jan. 1, 'IS.” 
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It is to be noted that it is distinctly stated that the note 
was made, signed, executed, and delivered by the said de¬ 
fendants.” There is no limitation annexed to the words 
“the said defendants.” These words, “the said defendants,” 
embrace, not two or less than all of the defendants named, but 
all of them, because they are clearly comprehensive of the en¬ 
tire class. 

After enumerating the defendants in the preceding por¬ 
tion of the affidavit, it was certainly not necessary to repeat 
their names after the words “the said defendants.” The 
necessary effect of the words “the said defendants” was to 
include all of those previously named. If, in fact, the note 
had been signed by two of the defendants only, it would not 
be true that it had been signed by “the said defendants,” viz., 
those whose names had just been given. 

L pon the whole case we respectfully submit that the ap¬ 
pellant has advanced no good and sufficient reason why the 
judgment of the court should be reversed, and we therefore 
respectfully ask for its affirmance with costs. 

BRAINARD H. WARNER, Jr., 

A. COULTER WELLS, 

Attorneys for Appellees. 


( 29511 ) 





















